
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

ILLINOIS STATETOLL HIGHWAY
AUTHORITY (Lincoln OasisNorth),

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY, )

)
Respondent. )

) PCB-04-51
(USTAppeal)

6 2004
~ ~L.U

VLW11ON co~p~BOARO

NOTICE OF FILING

To: ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, IL 62794

JohnKim, Esq.
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectiOnAgency
102.1 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794

PLEASETAKE NOTICEthaton January~, 2004we filed with theClerkoftheIllinois
Pollution Control Board the originals and nine (9) copies each,via personaldelivery, of 1)
Appearance of Deutsch,Levy & Engel, Chartered and 2) Petition for Review of Agency
Modification of High Priority Corrective Action Plan and Budget for Lincoln OasisNorth
for filing theabove-entitledcause,copiesofwhich areattachedhereto.

SpecialAssistantA orneyGeneral

)
)
)

V.

Petitioner, )
)

)
)
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CERTIFICATE OF SERVICE

TheundersignedherebycertifiesthattrueandcorrectcopiesoftheNoticeofFiling, together
with copiesofthedocumentsdescribedabove,wereservedupontheabove-namedRespondentby
enclosingsamein envelopeaddressedto saidRespondent,certifiedmail, returnreceiptrequested,
andby depositingsaidenvelopesin aU.S. PostOffice Mail Box at Chicago,Illinois, with postage
fully prepaidon the 4~dayofJanuary,2004.

K~II KavartaghM~ck~
SpecialAssistantAttorneyGeneral

KennethW. Funk,Esq.
Phillip J.Zisook,Esq.
KarenKavanaghMack, Esq. .

Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet,Suite1700
Chicago,IL 60606
(312)346-1460/FirmNo. 90235

THIS FILING IS SUBMITTED ON RECYCLED PAPER .
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

AECE~VED
ILLINOIS STATE TOLL HIGHWAY )
AUTHORITY (Lincoln OasisNorth), . ) JAN ~2004

) . ~

Petitioner, ) . ~OLitrrio~cONTRoL OAR()

v. ) PCB-04-51
) (USTAppeal)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

APPEARANCE

I, KarenKavanaghMack, herebyfile theappearanceofDeutsch,Levy & Engel,Chartered
in this proceedingon behalfoftheIllinois StateToll HighwayAuthority.

Ka)?~nI~a~an,~ha k

SpecialAssistantAttorneyGeneral

KennethW. Funk,Esq.
Phillip J.Zisook,Esq.
KarenKavanaghMack, Esq.
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet
Suite 1700
Chicago,IL 60606
(312)346-1460
FirmNo. 90235
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD RECE~VED

ILLINOIS STATE TOLL HIGHWAY ) 6 2004
AUTHORITY (Lincoln OasisNorth), . )

POLLUTION CON1PIOL 8OARI)
Petitioner, )

)
v. . . ) PCB-04-51

) (EJSTAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF AGENCY MODIFICATION OF HIGH PRIORITY
CORRECTIVE ACTION PLAN AND BUDGET

Petitioner,theIllinois StateToll HighwayAuthority(“ISTHA”) by itsattorneys,KennethW.

Funk,Phillip J. Zisook,KarenKavanaghMack, asSpecialAssistantAttorneysGeneral,petitions

theIllinois Pollution.ControlBoard,pursuantto 415 ILCS 5/57.7(c)(4)(D), 415 ILCS 57.8(I)and

415 ILCS 5/40, for reviewof the final determinationof Respondent,the Illinois Environmental

ProtectionAgency(the“Agency”),with respecttoPetitioner’sHighPriority CorrectiveActionPlan

andBudget,datedSeptember3, 2003,relatingto its Lincoln OasisNorthfacility, andin support

thereof,states:

1. ISTHA is theownerofthefacility, includingundergroundstoragetanksandrelated

piping, commonlyknownastheLincoln OasisNorth,locatedatmilepost1.1 on Interstate294 in

SouthHolland,Illinois.

2. Following thecompletionof a ContaminatedSoilsDeterminationin 1994anddue

to finding water and soil contaminationat the site, ISTHA reporteda releaseto the Illinois

EmergencyManagementAgency(“IEMA”) andwas assignedIncidentNo. 94-1817for thesite.
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3. Incompliancewith applicableregulations,ISTHAsubsequentlysubmitteda20-day

Report,a45-dayReport,SiteClassificationWork PlanandBudget,SiteClassificationCompletion

ReportandCorrectiveActionWork Planfor thefacility.

4. OnoraboutMay27, 2003,ISTHA submittedaHighPriorityCorrectiveActionPlan

(“Plan”), including a Budget,to theAgency; and, on or about September3, 2003, the Agency

respondedby materiallymodifyingtheplanandrejectingthebudget(the“Final Determination”).

A trueandcompletecopyofthatFinal Determinationis attachedheretoasExhibit “A”.

5. OnoraboutOctober1, 2003,ISTHAcontactedtheAgencyby letter,andadvisedthe

Agencythatit contestedtheAgency’sdeterminationandrequesteda90 day extensionofthe35 day

appealperiodpursuantto §40 oftheEnvironmentalProtectionAct. (415ILCS 5/40(a)(1).)

6. OnoraboutOctober8, 2003,theAgencyfiled arequestbeforetheBoardrequesting

a 90 day extensionofthe35 day appealperiod.

7. On oraboutOctober16,2003,theBoardgrantedtheAgency’srequestandextended

theperiodwithin whichPetitionermayfile its appealthroughandincluding January6, 2003.

8. ISTHA requeststheBoardreversethePlan,because,inter alia, thePlan andthe

remedialactivitiesdescribedthereinarenecessaryandapproprefur-hepr~tecifhuman~hea1th

andtheenvironment.Additionally,suchremedialactivitiesdo not exceedtheminimumnecessary

requirementsof theAct or theregulationspromulgatedthereunder.

9. With regardto thePlan,theAgencyfoundthatISTHA’suseofmodelingwith R26

equationsisnotapplicablein this instance,becausetheycontendthatthecontaminatecLgroundwater

is not locatedin the aquifer. However,the Agency’sdeterminationconcerningtheuseof R26
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niodelingisunreasonable,becausethegroundwateris within anaquifer,andmodelingwith theR26

equationis thecorrectmethodofensuringcompliancewith thepropertyboundaries.

10. ISTHA also appealsthe Agency’s finding that Class II groundwaterremediation

objectivesapplyatthis site. Althoughthegroundwaterbeneaththesite is encounteredwithin ten

feetbelowgradeandmaybe classifiedasClassII groundwater,thesitecontainssandwith 5 feetor

morein thickness,thegroundwaterextendsbeyondadepthof 10 feet,andthehydraulicconductivity

is 1 .77x10.2 cmlsec. Therefore,ClassI groundwateris moreappropriatefor the sitein accordance

with 35 Ill.Adm.Code620,aswell asbasedonthefactthatthetankfieldis locatedneararesidential

propertyboundary.

11. ISTHA alsoappealstheAgency’sfindingthatthesoil excavationactivitiesproposed

in thePlanexceedtheminimumrequirementsto complywith Title XVI, (theareasproposedto be

excavatedarebeyondthe areaof soil contaminationexceedingTier 1 and site-specificTier 2

remediationobjectives),becausethe Plan only proposedexcavatingthe soil contamination

containingtargetanalytesabovetheTier 1 remediationobjectivesfor theInhalationandIngestion

ExposureRoutes;andby removingsoil contaminationin theareasof theexistingandformertank

field anddispensingareas,theTier 1 remediationobjectiveswill beachievedandtherisk to human

healthcanbeeliminated.DespitetheAgency’sfindingstothecontrary,thePlanis tailoredto satisfy

the ISTHA policies and to achievethe Tier 1 remediationobjectivesand meet.the minimum

requirementsofTitle XVI andtheEnvironmentalProtectionAct.

12. With regardtotherejectionofthebudget,ISTHAappealstheAgency’sdetermination

that “Drawing 9 definingthe areaof soil contaminationandextensivesampleanalysesconducted

atthesite” showthatthecontaminationis from thetanksystemthatwasremovedin 1985,(i.e.,the
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USTsinstalledin 1968)and,assuch,is not eligible for reimbursementundertheLUST program.

ISTEA arguesthattheconclusionreachedbytheAgencyis i~iotsupportedby thedatacollectionand

that, in fact,no remediationactivitieswerepe’rformedin the 1968tankareasincethe soil samples

collected from that farm areacontainedno concentrationsof target analytesabovethe site

remethationobjectives. Rather,excavationwas conductedin the areaof the USTsinstalledand

registeredin 1985(andremovedin 2003),whichareeligible for reimbursement.

13. ISTHAreservestheright to presentadditionalgroundsfor reversaloftheAgency’s

determination,astheyappearduringthecourseofthisAppeal.

WHEREFORE,the Petitioner,The Illinois StateToll Highway Authority, respectfully

requeststhat this Boardgranta hearingin this matter, reversethe Agency’sSeptember3, 2003

modification(rejection)ofISTHA’s High Priority CorrectiveAction CompletionPlanandBudget

for theLincoln OasisNorth,andremandthis matterto theAgencywith instructionsto approvethe

Plan,andfor any otherrelief astheBoarddeemsjustandappropriate.

Respectfullysubmitted,

KennethW. Funk,Esq.
Phillip J. Zisook,Esq.
KarenKavanaghMack
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet,Suite 1700 .

Chicago,IL 60606
(312) 346-1460
Firm No. 90235
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IWNOIS ENViRONMENTAL PROTECTiON AGENCY

1021 Nogm GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIs 62794-9276
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, Suru 11-300, CHrci~cO,ii. 60601

Roo R. BLACOJEVICH, GOVERNOR RENEE CIr’RIANQ, DIRECTOR

CERTIFIEDMAIL
7002 3150 0000 1224 5101

SEPQ320113
Illinois StateToil HighwayAuthority ~‘—.---.-.~

Attention: SteveGilen ~ i0 tEll Wi I~
1 AuthorityDrive
DownersGrove, XL 60515 .‘ . SEP 5 2003

Re: LPC#0312975140—Cook County ~...•

SouthHolland/LincolnOasisNorth ‘~‘ p~flr~

Tri-StateToliway (1-294),North Bound,Mile Post1.1
LUSTjnciclentNo,941817
LUST TechnicalFile

DearMr. Gilien:

The illinois ErivirozunentalProtectionAgency(Illinois EPA) hasreviewedtheHigh Priority
CorrectiveAction Plan(plan)submittedfor theabove-referencedincident. Thisplan,datedMay
22,2903, was receivedby the Illinois EPA onMay 27, 2003. Citationsin thisletterarefi~omthe
EnvironmentalProtectionAct (Act) and35 Illinois AdministrativeCode(35 ilL Aiim. Code).

Pursuantto Section57..7(c)(4)oftheAct and35 ill. Adxn. Code732.405(c),theplanis modified.

The modificationslistedin AttachmentA arenecessary,in additionto thoseprovisionsalready
outlinedin theplan,to demonstratecompliancewith TitleXVI oftheActand35111.Adm. Code
7~2.Pleasenote that all activitiesassociated with theremediationof thisreleaseproposedin the
planmustbeexecutedin accordancewith all applicableregulatoryandstatutoryrequirements,
includingcompliancewith theproperpermits.

In addition,thebudgetfor theHighPriority CorrectiveAction Planis rejectedfor the reason(s)
listedin AttachmentB (Section57.7(c)(4)of theActand35111.Adm. code732.405(e)and
732.503(b)).

Pleasenotethat,if theowneroroperatoragreeswith theillinois EPA’s modifications,submittal
ofan amendedplanisnotrequired(Section57.7(c)(4)oftheActand35111.Adm. Code
732.503(1)).

NOTE: Theplanproposesactivitiesthataretechnicallyacceptableasmodifiedin this letter.
However,this letterdoesnotconstituteillinois EPAapprovalofanycostsincurredduringthe
completionofsuchactivities. For thepurposeofreimbursement,theseactivitiesarein excessof
thosenecessaryto meettheminimumrequirementsoftheActandregulations.Ownersand
operatorsareadvisedthattheymaynot be entitled to full aymentor reimbursementfor this

Rocxcoto —4302 North Main Street Rockford (161(03 d’~k1aEXHIBtTsá~P 9511 W Hairison $1 Des Plainc, IL 60016 —(847) 294 4000
ELCIN — 595 South State Elgin IL U0123 —( 9~r~ ~ f’tl ¼Ifrfc* University St retina, IL 61514— (309) 693 3463

BUREAU OF LAND PEOmA —7620 N University St Peoria IL 61 ~A cri —2125 South First Street, Champaign IL 61820—(217) 278 3800
SPrnNcFItI.p —4500 S S’xth Street Rd Springfield U. 627 2~ LIE —2009 MalI Street, Coulinsv’IIe II. 62234 — (618) 346 5120

MARION—2 09 ~ ‘~27~~ ~ 959—1618)993 7200

217/782-6762
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Page2 .

reason. The Illinois EPA will reviewyourcompleterequestfor partialor final paymentfrom the
Underground StorageTankFund after it is submitted to the illinois EPA.

All futurecorrespondencemustbe submittedto:.

Illinois EnvironmentalProtectionAgency
BureauofLand ~24
LeakingUnderground StorageTankSection
1021North GrandAvenueEast
PostOffice Box 19276
Springfield,IL 62794-9276

Please submit all correspondence in duplicate andincludetheRe:block shownat the beginnihg
of this letter.

An undergroundstoragetanksystemowneror operatormayappeal this decisiontothe illinois
Poilution Control Board. Appealrightsareattached.

If you haveanyquestionsor needfurtherassistance,pleasecontactCarolHawbaker at 217/782-
5713.

Sincerely,

Hairy A. Chappel,P.E.
Unit Manager
LeakingUndergroundStorageTankSection
Division ofRemediationManagement
BureauofLand

HACtCLH

Attachment: A andB

cc: Wight
Division File
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Appeal Rights

An undergroundstoragetankowneror operatormayappeal this final decisionto the illinois.
Pollution Control Board pursuantto Sections40and57.7(c)(4)(D)oftheAct by filing apetition
for a hearingwithin 35 claysafterthedateof issuanceofthefinal decision. However,the35-day
periodmaybe extendedfor aperiodoftimenotto exceed90 daysbywritten noticefromthe
owneror operatorandtheillinois EPA within the initial 35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextensioh,a writtenrequestthat includesa statementofthe
datethefinal decisionwasreceived,along with a copyofthis decisionmustbesentto the
Illinois EPA assoonaspossible.

For informationregardingthefiling ofanappeal,pleasecontact;

DorothyGunn, Clerk
Jllino~sPollutionControlBoard
Stateofillinois Center
100 WestRandolph,Suite11-500.
Chicago,JL 60601
3121814-3620

Forinformationregardingthefiling ofan extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021North GrandAvenueEast
PostOffice Box 19276
Springfield,IL 62794-9276
217/782-5544.
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AttachmentA

Re: LPC ~0312975140-- Cook County
SouthHolland / Lincoln OasisNorth
Tri-State Tollway (1-294),Mile Post1.1
LUST Incident No.941817
LUST TECHNICALFILE -

Citationsin this attachmentarefrom the Environmental Protection Act (Act) and35 Illinois
AdministrativeCode (35111.Adm. Code).

The Illinois EPA wishesto clarify issuesthatwerepresentedin theHigh Priority
Corrective Action‘plan that exceedthe minimum requirements to comply with Title XVIregulations..

A. Pursuantto 35 IC 620.210,ClassI potable resourcegroundwater is groundwater 10 feet
or more below the land surface.Basedon thecorrespondencesubmittedto theAgency
datedApril 30,2003,receivedon May 5, 2003,the site is a manmademound on which a
gasstation is located. According to the correspondence,theactual nativeland surfaceis
at 603.5feetabovemeanse~level.As thegroundwaterwellsaresetabovethis native
landsurfacelevel, the groundwater encounteredin thesewells areno within anaquifer.
The groundwater encounteredis perchedwater that hasno ability to affect off-site
properties asa clay aquitard allowsfor asealbetweentheperchedwater andthe actual
land surface.Therefore, modelingwith R26equationsdoesnot apply i~this instance,as
the contaminatedgroundwater is not locatedin an aquifer. in, addition ClassII
groundwater remediationobjectivesapplyat thissite, The groundwaterpathway may be
excludedthrough the on-sitegroundwater userestriction proposedfor this site.

B. Soil excavationactivities proposedin the plan exceedtheminimum requirementsto
comply with Title XVI, asareasproposedto be excavatedarebeyondthearea‘of soil
contamination exceedingTier 1 andsite-specificTier 2 remediation objectives.Exclusion
ofpathwaysmaybe addressedthrough institutional controls andthe useoftheconcrete
pavementresurfacing asan engineeredbarrier. Soil excavationmaynot be necessaryto
addressthe contaminationat thesite.
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AttachmentB

Re: LPC#03l2975140--CookCounty
South Holland / Lincoln Oasis’North
Ti-i-State Tollway (1-294),North bound,Mile Post1.1
LUST Incident No. 941817
LUST Technical File -

Citationsin this attachmentarefrom theEnvironmentalProtectionAct (Act) and35 illinois
AdniinistrativeCode (35 111.Ada Code).

‘The budgetincludescostsinwhichtheowneroroperatorfailedto justify that alt costsare
attributableto eachundergroundstoragetankatthesite. (Section57.8,(m)(2)oftheAct)
The budget includes costs for correctiveactionactivities for undergroundstoragetanks
for whichtheowneroroperator‘was deemedineligibleto accesstheFund. (Section
57.3(~n)(I)oftheAct)

Accordingto Drawing9 defining theareaofsoil contaminationandextensivesample
analysesconductedat thesite,theextentofcontaminationappearsto be fromthetank
systemthat wasremovedin 1986.PertheEligibility andDeductibilitydetermination
madeby theOffice oftheStateFireMarshall(OSFM)thetanksystemremovedin 1986
is not eligible for reimbursementundertheLUST program.Therefore,correctiveaction
to achievecomplianceunderTitle XVI isnot eligible for reimbursement.

a TflT~~PPflPIØ **


